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Over the past two decades, a rapidly in-
creasing number of people have sought
to align their social and environmental
values with their spending habits. This
evolution in commerce encompasses the
certified organic food people eat, the
shoes and clothes they wear, and the fi-
nancial investments they make for re-
tirement. Partly in response to this new
social phenomenon, companies and
other institutions are increasingly search-
ing for suppliers and partners with posi-
tive social and environmental practices.

In a world whete businesses understand
the clear benefits of being perceived of as
good socio-environmental performers,
companies will market themselves thus,
even when this means baseless self-
promotion and/or outright deception
known as “greenwashing”.  In this
emerging economic paradigm, how does
one meaningfully and accurately differen-
tiate the good firms from the bad? A
significant part of the answer has been
standards and the certification initiatives
they underpin. In the globalized eco-
nomic system, it has meant international
standards. Who writes those standards —
and monitors performance and compli-
ance with them — is an important yet ig-
nored issue. This article chronicles the
rise of private international social and
environmental standards in the globaliza-
tion context, describes how these stan-
dards are evolving, and evaluates the
strengths and challenges of these stand-
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ards from a public interest perspective.

I. HISTORICAL BACKGROUND
AND INTRODUCTION

Recent trends in global capital flows and
trade suggest the private sector will play
an increasingly pivotal role in shaping
socially responsible international com-
merce. In the early 1990s, multinational
corporations were responsible for an es-
timated 75 percent of world trade under
all regimes.” During that same period,
intra-firm trade alone accounted for ap-
proximately one third of U.S. imports
and exports, according to U.S. Depart-
ment of Commerce figures.” By the
1990s, world “trade” had become essen-
tially a single, integrated economy of cor-
porate supplier networks and their finan-
cial relationships." For example, in the
mid-1990s, private capital investments in
developing nations represented three
times that of public development assis-
tance.” Additionally, from 1990 to 1996,
capital moving from private sources into
the developing world rose from 50 to 86
percent of total capital flows, dramati-
cally changing the complexion of North-
South development finance.’

The ascendancy of private, voluntary so-
cial and environmental international
standards has accompanied this newly
integrated globalized economy. As
goods move around the world, they are
subject to an array of quality, safety, so-
cial, and environmental standards. And
as national and/or regional standards
have proliferated, multinational corpora-
tions have pursued harmonized interna-
tional standards that not only facilitate
trade across the globe, but also help to
reduce unnecessary costs associated with
“multiple registrations, inspections, certi-
fications, labels and conflicting require-
ments.”’ Thus, private and quasi-private
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social and environmental standards are
increasingly the basis for supply chain
mandates and/or legal contracts with
suppliers and business partners.

In addition to drivers internal to private
actors, the market pressures noted earlier
have also contributed to creation and
adoption of private and quasi-private
standards. Non- governmental organiza-
tions (NGOs) have created multi-
stakeholder alliances with expanding
concepts of corporate environmental and
social responsibility. These groups have
established standards as tools that under-
pin sustainable trade and development in
an effort both to drive and respond to
the linking of consumers’ values with
their spending and investing habits.

Private standards differ from public in-
ternational environmental and social
standards in two major respects. First,
private standards are aimed directly at
organizations — mostly business — not at
states. 'That is, they are market-oriented
instruments acting directly on producers.
Unlike most of international environ-
mental law, private standards do not
originate from an intergovernmental
agreement or instrument translated into
national law or regulation and enforced
against producers Second, the standards
are not primarily (at least initially) regula-
tory. They seek to change behavior
through a complex mix of incentives and
do not rely primarily on external, deter-
rence-based enforcement.

Organizations adopt and implement pri-
vate and quasi-private standards largely as
a result of market or good reputation in-
centives, although both national regula-
tion and international agreements may
also hasten their adoption. These private
standards may serve as the technical basis
for public law and regulation, may pre-
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cede public standards, or may for a time
show that industry can solve its own
problems so that public regulation is un-
necessary. Despite these multiple func-
tions, the distinction between the volun-
tary versus mandatory nature of private
standards is increasingly confounding, as
is conceptual and practical differentiation
among private, quasi-private, and public
standards.

II. WHO DEVELOPS PRIVATE
STANDARDS

At present, the International Organiza-
tion for Standardization (ISO) is the
most recognized and well-respected in-
ternational standards institution. ISO
began creating technical standards prod-
ucts like hardware and photo film in the
late 1940s. It became more broadly rec-
ognized in the 1980s with development
of quality management standards (ISO
9000), and later in the 1990s, with devel-
opment of environmental management
standards (ISO 14000). Sales of products
manufactured in accordance with these
developed standards dwarf those related
to all other ISO standards combined.
The ISO 9000 and ISO 14000 standards
have propelled ISO from the backwaters
of arcane technical standard setting to
prominence in global environmental pol-
icy matters. In full appreciation of its
growing influence, as well as of the mas-
sive revenue generating potential of
products manufactured in accordance
with additional sustainable development
ISO standards, this little-known organi-
zation has deftly positioned itself to be-
come the preeminent international stan-
dards body for future international stan-
dards. ISO’s vast market reach and
broad industry acceptance certainly pre-
sent advantages, but there are some seri-
ous disadvantages as well.

Due to ISO’s unparalleled reach, any new
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ISO standards in the social or environ-
mental field undoubtedly will continue to
have a sizable (and probably increasing)
influence on business, governments, and
civil society world wide. Yet ISO’s evo-
lution from an institution that promul-
gates technical engineering standards to
one that is producing socially relevant
standards has not seen a parallel shift in
environmental representation among im-
portant stakeholders within ISO. Recent
evidence suggests that developing coun-
tries and numerous groups remain under-
represented in ISO." In addition to a lack
of civil society and ministerial participa-
tion from relevant, additional govern-
ments, small businesses and even some
major industrial sectors are underrepre-
sented in ISO environmental standards
development, while consultants and ex-
isting standards bodies appear to have
disproportionate influence.

Part of the problem stems from the stan-
dards development process, which is ac-
complished by myriad meetings world-
wide, with no consistent funding avail-
able for NGO or developing country
representation. ISO language is arcane,
difficult for environmental or other civil
society groups to understand, and rarely
translated from English.

Because of the technical complexity and
low public profile of ISO, many civil so-
ciety groups with an important stake in
ISO’s new work are unaware of the or-
ganization and its impact on environ-
mental and social policy. Until recently,
it was difficult to find public interest
groups with the interest or budget to fol-
low ISO proceedings consistently. The
combination of the shifting content of
ISO’s standards (including issues like wa-
ter management, corporate social respon-
sibility, environmental reporting, and
climate change) and the lack of balanced

representation in ISO remains unad-
dressed. Despite plans and protestations
to the contrary, ISO took few substantive
steps towards greater inclusivity in its
environmental and social standard setting
until mid-2000s.

A second concern is substantive. Pre-
scriptive environmental performance lev-
els are not included in ISO 14001, which
instead provides a plan-do-check-act
continual improvement model for orga-
nizations. Standard writers justify this
environmental exclusion because of dif-
ferences in national environmental regu-
lations and the fear that specifying envi-
ronmental standards could stifle contin-
ual improvement and innovation, as well
as limit market access for firms in devel-
oping countries.

Nonetheless, the absence of prescribed
performance levels in Environmental
Management Systems like ISO 14001 has
damaged the credibility of such standards
with individuals and organizations that
were outside of the adoption process.
Because ISO 14001 is a systems standard,
certification, even if credible, demon-
strates only that a management system
was followed; any linkage between certi-
fication and actual environmental change
is indirect. Parties external to ISO pri-
marily are interested in the degree to
which the actions of organizations im-
pact the environment. Thus, a long-
standing and unresolved debate has oc-
curred, which focuses on the relationship
between certified Environmental Man-
agement Systems (EMS’s ), such as ISO
14001, and improved environmental
performance, particularly because EMSs
are composed of a combination of regu-
lated and non-regulated environmental
aspects and impacts.”
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A. Non-state Environmental and So-
cial Certification and Labeling
Programs

The perceived need for consumers to
distinguish sustainable from unsustain-
able and environmentally damaging
products, together with mistrust of busi-
ness-created and enforced schemes, has
led NGOs to develop standards beyond
ISO. Typically, these initiatives consist
of normative petformance and/or man-
agement standards that facilitate third-
party  verification = and  certifica-
tion/labeling elements.  Unlike ISO’s
“systems” standards, these NGO-driven
initiatives generally require performance
minimums and site-specific outcome as-
sessment.

Organizations independently assessed as
conforming to NGO-initiated standard(s)
can include the initiative’s trademark/
logo on its products, promotional mate-
rial, and/or facilides. Examples of such
non-ISO standards-based initiatives in-
clude the Forest Stewardship’ Council
(FSC), the Marine Stewardship Council
(MSC), Social Accountability 8000, and
Fairtrade Labeling Organizations Interna-
tional, among many others.

Over time, successful NGO-initiated
standards may stimulate the formation of
more formal standards institutions, albeit
without ISO’s link to governments and
international public law. For example, the
Global Reporting Initiative (GRI) started
as an NGO-industry collaboration at
Ceres. GRI later created a permanent
independent governing structure to de-
velop new reporting protocols. Such ini-
tiatives may be able to link to public law
through national legislation or public in-
ternational initiatives, and eventually may
carve out niches at the intersection of
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public and private sectors similar to (or
in competition with) ISO.

In addition to NGOs, industry groups
often create their own standards. These
may range from industry- or company-
specific “codes of conduct” specific to
their own operations to more wide-
reaching standards applicable to suppliers
or borrowers. This type of standard-
setting is often non-transparent, although
the codes borrow heavily from other in-
dustry codes, from public sector stan-
dards, and from NGO input (especially
when codes are developed in response to
public/NGO pressure). In certain high-
profile sectors like chemicals and bank-
ing, industry associations have played a
key role in developing sector-specific
codes.

B. Cooperation Between the Interna-
tional Public Sector and the Pri-
vate Sector

Some standards sit astride the line be-
tween public and private, created by pub-
lic international institutions for both pub-
lic and private use. International finan-
cial institutions, for example, can set sub-
stantive emissions and design guidelines
to reduce the environmental impacts of
bank-funded projects. The World Bank’s
Industrial Pollution Prevention and
Abatement guidelines, including sector
specific protocols, are used by private
financiers and other government agen-
cies, as well as the Bank. Additionally,
UNEP’s 1994 Code of Ethics on the In-
ternational Trade in Chemicals, focusing
on private producers, is compatible with
Responsible Care and other private stan-
dards, although it is the product of a
UNEP-convened series of consultations
with industry, government, and NGO
experts.
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Public-private collaborations also result
in more general codes of conduct fo-
cused on industry. For example, the Or-
ganization for Economic Cooperation
and Development’s (OECD’s) Guide-
lines for Multinational Enterprises arose
from meetings involving OECD member
governments, in consultation with indus-
try and NGOs. The International Labor
Organization’s (ILO’s) Tripartite Decla-
ration of Principles Concerning Multina-
tional Enterprises and Social Policy
emerged from its government-worker-
employer tripartite structure. Both
OECD and ILO have established a gen-
eral set of obligations for private enter-
prises; environment and health and safety
obligations in the OECD Guidelines;
and ILO principles on worker health and
safety which have significant environ-
mental implications. The U.N. Secretary-
General’s Global Compact similarly sets
forth broad principles, three of which
relate to protection of the environment.
Private enterprises voluntarily join the
Global Compact, which specifically
avoids enforcement machinery and relies
instead on creating networks for sharing
best practices across industry.

All of these voluntary, private and quasi-
private standards have evolved in the
dual context of market competition and
the international legal framework. From
the inception of such standards, govern-
ment trade officials and some producers
have expressed fears about growing con-
fusion in the marketplace, as well as the
potential effects on market access and
competitiveness of developing countries,
particularly where the voluntary stan-
dards were developed without appropri-
ate participation from these countries."”

A growing recognition of the positive
impacts of voluntary environmental and
social standard-based certification and
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labeling systems — such as their potential
role in driving market competition and
innovation and for opening new markets
— has caused many opponents to change
their opinions. However, this competi-
tion can have detrimental effects. The
success, and even potential success, of
certain  NGO-led  initiatives  has
prompted proliferation of a broad array
of competing systems attempting to build
on the momentum and credibility of the
non-governmental certification move-
ment, while offering cheaper and less
stringent alternatives.

Indeed, NGO-led labeling and certifica-
tion schemes have had significant bot-
tom-line impacts for businesses in tar-
geted sectors, such that some re-
tailer/brand industries have proactively
assisted developing countries in adopting
competing standards and compliance sys-
tems that better suited their needs. This
trend is particularly notable in the forest
and coffee sectors.  Due to poor
stakeholder involvement in some of
these nascent industry initiatives, they are
unlikely to result in standards and/or
conformity assessment procedures that
are meaningful to many civil society or-
ganizations. These industry groups are in
a powerful position because they often
represent a large percentage of the mar-
ket and can bring marketing and other
resources to influence adoption of their
favored country-specific standards. As a
result, the pressing question confronting
the comparatively smaller NGO-led ini-
tiatives is how best to influence these
newer, competing initiatives to ensure
credibility (and compatibility) with exist-
ing NGO systems.

III.PRIVATE VOLUNTARY
STANDARDS AND PUBLIC
POLICY

The growing role of environmental and
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social standards in international com-
merce is only one effect of private volun-
tary standards; another is their increasing
impact public policy. Private standards
have long interacted with and often are
developed when public lawmaking and
regulatory efforts are deemed insuffi-
cient. They have historically filled in for
insufficient standards or as the technical
foundation for public laws, as portents
and precursors of new public law, or as
proactive efforts to retard or derail public
regulation. However, the role of the pri-
vately developed standards is changing,
and they are increasingly used as the pri-
mary tool to address pressing internal
and international environmental and so-
cial policy challenges.

One can look to the prelude to the 2002
World ~ Summit  on  Sustainable
Development (WSSD), where a coalition
of groups led by Friends of the Earth
International offered proposals for a
multilateral ~ treaty ~on  corporate
accountability. The treaty would have
committed states to ensure that
corporations doing business in their
territory complied with certain minimum
international  standards. While the
proposal failed — largely due to heavy
lobbying by industry favoring voluntary
approaches — the WSSD’s plan of action
includes several references to corporate
accountability and voluntary standards,
including the exhortation to:

Encourage industry to improve
social and environmental
performance through voluntary
initiatives, including environ-
mental management systems,
codes of conduct, certification
and  public  reporting  on
environmental and social issues,
taking into account such initi-
atives as the International Or-
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ganization for Standardization
standards and Global Reporting
Initiative guidelines on sustain-
ability reporting, bearing in mind
Principle 11 of the Rio Declar-
ation on Environment and De-
velopment (p. 18)."

The WSSD example is emblematic of the
agitation currently impacting the nature
and scope of private environmental and
social standards, as well as their evolving
role in affecting public policy. While
private standards once typically played
only a technical, supporting role in
government policy, they are now
becoming the centerpiece of international
policy instruments or complete sub-
stitutes.

In the context of trade policy, the World
Trade Organization (WTO) has long held
in high regard international standards,
particularly those developed by ISO, and
their importance is growing.  Inter-
national trade negotiators, particularly
those engaged in regional and bilateral
discussions, increasingly reference ISO
and/or its standards.” In a parallel
trend, developing countries are increas-
ingly vocal about the need for agreed-
upon international standards to govern
both technical and methodological
environmental tools in order to avoid
trade conflicts. This potentially opens
the door for even more international
standards, with ISO standards most likely
to be accepted.

Many of these private, market-driven sys-
tems dominating international standards
stem from a general dissatisfaction with
government-led “command and control”
regulatory approaches, as well as the fail-
ure of intergovernmental processes in the
1990s and early 2000s advancing sustain-
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able commercial practices and protecting
human rights in the workplace. Conse-
quently, external stakeholders, including
investors, watchdog NGOs, social justice
advocates, the general public, and some-
times regulatory authorities themselves,
have increasingly turned to incentive- and
information-based approaches to sup-
plement traditional command-and-con-
trol environmental regulation, as well as
to differentiate good and bad actors in
the market.

Meanwhile, dissatisfaction with the limits
of private standard-setting has led to in-
creased calls for public oversight and par-
ticipation in standards-setting processes,
and for transformation into mandatory
public standards. Thus, a complex array
of standards is emerging that defy easy
categorization as private or public, a
likely continuing trend given current em-
phasis on public-private partnerships and
the key role of the private sector in sus-
tainable development.

Private standards have played, and will
continue to play, a valuable and efficient
role in addressing pressing world social
and environmental problems. However,
such private standards can (and should)
be used only to complement and sup-
plement public standards, not as a com-
plete substitute for them.

In the next few years, increased attention
is likely to be focused on businesses’
environmental management practices. As
a result, certification and reporting
standards will play an ever more
prominent role in the global economic
system. Public and private standards will
coexist — overlapping and mutually
reinforcing one another — resulting in a
series of hybrid standard-setting pro-
cesses.
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There will also be a long-term negotiating
process before states reach agreement on
the appropriate nexus between public
and private standards and the precise role

private  standards should play in
advancing  sustainable  development.
Meanwhile, developers of  private
international  standards are moving

aggressively into sustainability practices,
and the differences in coverage and rigor
between different kinds of private
standards — especially those generated by
NGO coalitions rather than business-led
initiatives — likely will become more
salient. Consequently, it is imperative that
those concerned with international
environmental regimes consider private
standards ~ organizations and their
regulatory schemes an integral part of
public environmental policy regimes and
factor in their impact.
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Doing Good Need Not Be Risky

Owen C. Pell and Richard A. Horsch

Modeled on standards adopted by the
International Finance Corp. (IFC) and
developed by leading U.S., UK. and
European banks in conjunction with the
IFC, the Equator Principles attempt to
shape lending practices to be more at-
tuned to environmental and social issues
that relate to project development, pri-
marily in emerging nations. As banks in-
creasingly adopt these guidelines, ques-
tions remain as to whether the principles
may expose lenders to potential claims in
U.S. courts. Any exposure would, in turn,
limit the reach of the principles, notwith-
standing their worthy goals. Of particular
concern is whether the Alien Tort Statute
(ATS), 28 U.S.C. 1350, could be used to
hold lenders liable in the United States
for failing to adhere to the principles if
they lend on projects where it is later al-
leged there were international law viola-
tions.

While some federal district court deci-
sions have interpreted the ATS expan-
sively to allow claims against private cor-
porations for aiding and abetting viola-
tions of international law, the stringent
standards for stating a claim under the
ATS outlined by the Supreme Court in
Sosa v. Alparez-Machain, 124 S. Ct. 2739
(2004), should significantly reduce the
risk that a lender’s adherence to the prin-
ciples will lead to either viable claims or
liability.

Formalized in 2003 following discussions
between private banks and the IFC, the
private development arm of the World
Bank, the Equator Principles have been
adopted by at least 35 leading financial
institutions. See www.equator-principles.
com for the principles and a list of finan-
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